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Background and Process

The Colorado Water ConsergatBoard (CWCB), in collaboration
with the Keystone Policy Center (Keystone), convened a session ol
January 27, 2016, in Denver in conjunction with the annual meetin
the Colorado Water Congress to solicit public input on the Water S
recommendatits (Chapter 2) of ti@olorado Climate Plan: State Lewv:
Policies and Strategies to Mitigate &RERAIRLS; digital copy of

the Plan can be obtaingdthe CWCES website

The CWCB hire&eystone to help organize and facilitate thenbwo
session.

About 40 peopléom a variety of water intereatended the session
(see sigip sheetAppendix A. The structure of the session a&s
follows:

1 Each recommendation of tRéar& Water Sectiowasgrouped
into one of three categorigsinfrastructure and Supply, Watel
Quality and Watershed Health, and Extreme Events and
Preparedness.

1 Thesehree groupingsere posted on the wallstloé room as
o0stati ons o6 wh einfermglygatheriarddi p ar
discuss the issues and write down their comments on flipch.
paper. At each station, participants were asked to comment
each recommendation in each of the three gioups
specificallythey were asked to provide general comments or
recommendation, how the state could lead in the
implementation or development of the recommendation, anc
suggest other policies and strategies that were not listed as
recommendations. There was alsadHetation where
participants could provide general comments about anything
related to the Plan and the procRasticipants were
encouraged to rotate to and spend some time at each of the
stations as they preferred.

1 Participants were each given fivis ttorank eacrouping of

recommendatiaaccording to five questionBhese questiongere

Keystone
Policy Center

Keystone Policy Center
brings together crucial teams
of stakeholders who have
diverse individual
perspectives but recognize ¢
common need to address
urgent issues with lasting
solutions. For more than 40
years, Keystone has helped
leaders move beyond fixed
positions toward
collaborative, actien
oriented approaches to
problemsolving.

In an age of polarized debatt
on nearly every major topic
in public policy, Keystone
Policy Center offers a
refreshing yet proven
blueprint for progress. In
more than four decles of
designing effective conflict
management strategies for
complex, contentious issues
Keystone has built a
portfolio of substantive

work in energy,
environment, education,
health, and agriculture.

(1) Which of the strategies or policies in tlag®t are the highest priority?

(2) Which are the most feasible

(3) Which have the greatest impact

(4) Which are a priority in the shoetrn?
(5) And which are a priority in the lotgynf?

1 After the station comment period, a time for general open comment was pothdethe

participants could hear from each other

"The responses from the stations aré\papnatiedBn
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Analysis of Comments

Upon reviewing thieput received at the stations and during the open comment period, Keystone staff
provides the following observations and analysis.

General Comments

Pl

an is oon the right tracko

After allowing participants to provide comments at each statiday, @astier of hands, the vast majority
of those in attendance (about 30 people) indicated that they thotdgmttha s o on t be r i ght

Consistent themes

Irrespective of the specific recommendation, the comments focused on a number of consistent overarchin
themes related to the set of recommendations as each station. These include:

T

The need for more informationfi the Plan and the recommendations need to include a clear
understandings tifiescience, impacts, monitoriagd assessment of the toolevaluate climate

impacts, and measure success regarding implementation of options; in addition, there is a need fol
more specifics on how the state plans to implement and develop policies around recommendations
Dond reinvent the wheeli existing tools ahsupport systems were identified (such as federal
agencies, scientific organizations, academic institutions, and other collaborative efforts) that shoulc
be used to assess climate impacts and responses rdtatgghtop emergency management, and
monitoling; in additionexisting collaborative networks, like the Basin Roundtidaakl be

utilized to develop tools, provide data, and work collaboratively to address impacts and adaptation
strategies.

Education i regarding all aspects of the Plan andtelipwdicy generally, there ise@d to

promote greater understanding by the pabtitmate change impacts related to water.

Work with partnersii the implementation of the P@&necommendations should include

partnering tall levelghat isfederalstate, local, academia, sciencejratiuding the Colorado

Resiliency Office.

Address onstraintsii there is meed tdetterunderstand how the current systems, incentives,
laws funding criteria, business modais| policies are working against téirnhange response and
adaptation, antthe implementation of innovative solutjarg find ways to address these.

Explore and identify interconnectionsii there is aeed to better understand how policies and
actions interacand develop policies and $iolus that complement each other and do not work at
crosspurposesas well as an acknowledgementtimaate change impacts and effects need to be
better incorporated and integrated into all aspects of water decisionfioakfngding criteria,

proje¢ developmengtc.

Identify appropriate mechanisms for egulatory streamliningfi although many believed that
there i s a need to examine and find ways to
Environmental Policy Act (NEPA) reviews, the fetwasild be on identifying specific concerns

under these processes and ways to address them, rather than on wholesale exemptions of water
projects and strategies from these regulatory processes.

Address sequencing or timing of strategie8 as many of the cemmendations are

interconnected, there may be issues related to how these recommendations are timed so as to
promote greater success and effectiveness of each recommendation and overall effort.
Contradictory Input i on a few topics (such as addressingslaadjusting water rights and laws,

and details regarding storage options) some participants suggested ideas and thoughts that were
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countered by other participant comments; there may thus be a need to find ways to reconcile these
competing perspectives.

Interpretitiidnput

During the open comment session, the group expressed the following comments on how they understood
the questions posed at each station and thus how their input should be viewed in light of this understandir

1 Implementation issuesv. recommendations themselvefi the groupprimarilyexpressed
concerns regarding the implementation of the recommendations in the Plan, rather than expressing
objections to the recommendations themselves. These concerns were expressed as obstacles anc
attituces that would likely be encountered and need to be addressed, or related to aspects of the
recommendations that could cause consequences for other climate work or other important non
climate related policidééevertheless, there were some new ideas pdofferch as a suggestion to
include o0green infrastructured or wusing natu

1 Measurable strategiesi al t hough the Plan is o0on the righ
ways to measure the effectiveness of the strategies using agneedriggon

91 Definition of terms i concerns were expressed regarding the definition of some important terms
or that some terminology may be subject to different interpretations, as well as concerns that some
concepts were too vagageul stuacrhy absa rwhiadr 9 .s6 me a

1 Feasibility of recommendationsi concerns were expressed that even though a recommendation
was not identified as ofeasible, 6 that shoul
important rather it could mean that there read to address the obstacles and issues that make
such an option unfeasible.

1 Connection to climate changdi concerns were expressed that some recommendations, and thus
the indication that these may not be priorities, do not present an obvious caondttiate
change mitigation and adaptation. Thus, the need was expressed to better establish this connectio

Creation of an expert adarsary p

Interest was expressed that the Plan should also include establishment of an advisory group made up of
experts related to climate change and water so as to help implement recommendations, provide guidance
state agencies on water impacts, and help educate the public.

Solicitationmbre detailed comments

The participants were allowed to submit furtiherpaore detailed, comments following this public input
session. Those comments are included in Appendix C. Although these more detailed comments were
solicited as part of the overall public input on the Plan, since they were provided after thé"January 27
session, this analysis focuses primarily on the comments received during the"Jsasion.27
Nevertheless, it should be noted that these more detailed comments are generally consistent with the
findings of this analysis.

Specific Comments

The compdte comments provided at the stations can be found in Appendix B, and more detailed written
comments on the Pl@Water Section can be found in Appendix C. From all of this input, here are some
more specific, noteworthy issues that were expressed Hyea outommentators:
1 Ecosystem healthii therecommendationandtheimplementatin of the Plan, should recognize
the water needs of the environment and provide assurances that water for ecosystems and wildlife
accommodated.
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Landscapingii many expresséaterest in addressing water needs associated with lawns and
landscaping in urban areas

Agriculture i many indicated a need to focus on the water use and practices of agriculture.
Groundwaterfi many expressed an interest in seeing more attentiontpaidpacts to and

strategies related to groundwater resources, such as for additional storage.

Existing frameworksfi many indicated that there needs to be more attention to existing water
frameworks (costs, legal, timing of flows, water utilities busowss, etc.) that constrain and

work against water conservation. Thus, many wanted to see more specific recommendation on hoy
the Plan could seek changes in law, policy and business practices so as to encourage greater
conservation and response to cknthtange impacts.

State funding for projectdi the Plan should provide more detail on how water projects and
policies are funded, and that such funding should be contingent on the inclusion of explicit climate
change mitigation or adaptation elements.

Regulatory processesi these need to be transparent and include evaluation of climate change
impacts and mitigation.

Funding for research and implementatiorii the Plan should include a recommendation for
funding to perform additional research on all aspedimate chan@eimpacts on water and to
implement the recommendations and strategies.
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Appendix A d Jan. 27, 2016 Stakeholder Engagement Sign-in Sheet
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Appendix B 8 Participant Responses and Recommendations

Water Supply/Infrastructure and Demand

Promote and encourage water efficiency and/or conservation at the local and state agency level.

General Comments/Concerns

This runs counter to a water provi@eed to sell their prodiicthow do you reduamnsumption without
raising costs to customers?

As it pertains to Ag conservation, may consist of maximizing production from every drop, not necessar
consumption/i.e., efficiency

Cost structure of water providers caa big disincentive for pae to conserve water. If water is conserved,
natural to expetd pay less, too.

Encourage water conservation and efficiency among the next generation of Coloradans as opposed to
This could help ensure sustainability of conservatios liong run.

Conservation/efficiency should start with the largest water users, so focés ewesigsmall improvements
likely outweigh efforts for further residential improvements

More focus on ag conservation and efficiency is needed

Maximize usefmational/international efforts (AWWA/AWE/EPA water seasp

The report insinuates that M&lag are on the same scale as users and there are many more municipal
recommendation$heefficiencieso be gained from ag are much greater and should égiciibt and explicitly
explore, articulated and promoted by the state.

Develop laws that allow a water user to maintain control of decreed povtiter cights even though they
increase efficiency of water 0$gs may encourage conservatigateruser can sell or lease conserved W@dte
course, consumptive use is a consideration that may prevent this.

Good goal, particularly for transbasin sources or water frealungal well<Careful consideration must be pg
to water transferred from agrhunicipain a basin so that downstream water rights are not adversely affeq
Often, overall basigfficiencie$rom the Continental Divide to tk&te line are very high, and that need to be
respected.

Discussion and education of the implicatidrag) efficiency increases on the water suipgigasing efficiency
does not always save water but can negatively impact both supply and timing to downstream users.

Increase monitoring on all frofitsweather, diversions, streams, snowpack to generate better understang
improve quantitative understandingvaterbudgetThis is really easier said than done.

If we are on the right triaete/ow would you specificalali@adheadimplementing these strategies and pol

More focus on reducing irrigation demaspsdificallyesidential lawn removal).

(Total lawn removal? Partial? Reducing with? Irrigation system restructure/redesign/replacement woulg
be necesarylncentive to do so? Financial and available to homeowners? Reducing Cll demands as we
they have economic incentive to do so on their own.
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Lawn removal was suggested (not by me) as a conservationl stedilitply have commenthis proposal did
not elaborate on whether total or partial removal were on th&giéeed with what? Xeric? Mulch? Nothin
A mandate would likely be necessary, with considerable financial incentive or penalty to make it happe
shorter termNo resources are available right now and it would be a tough sell, though there are movenm
going to water budget approdabis of financial costs. Property values. Lawn/landscape/irrigation revamp
Water providers could lose revenue. Obstacteg green industryfHfomeownersPropertyalues could be
compromised without proper planning and implement¥l¥ion would enforce this strategy? How is efficacy
measured? This would be lorigemi we must have better education, awareness, adoptiondikiiogdawn
removal. Without changes in the above (or without specifying the intent in a lot more detail).

Lawn removal has worked in some areas of thé wastome, not so weReplacement with lower requireme
plants require different irrigation ragament procedures.

Also, there is considerable room for better education and awareness and adoption of better lawn irrigai
beforeremovals necessarily mandated (if that is on the table)

Education and (incentives/penalties) for landsodpstries to install efficient irrigation systems and plant
material.

Efficiency is criticaConservation is an option that is secure and can be invested in at later pointéuchtime
less so than other options that will take time and money to change place.

Costshare support famprovingon-farm and delivery efficiencies; exponentially increase urban conserval
(consumptive use savings); recognize that while efficiency is important it does not always lead to incre
resilience (i.enstalling permanent drip is expensive, slow moving to install and hard toRf¥acigids of
holistic management that integrate the §outioningof the biotic and human systems is essential to integ
conservatioandefficiency into a more iksnt whole.

State can lead through education and public outreach at multiplefiewrelall levels of public, educate
childrenMake this future real to all so conservation and preparedness become priorities foRevewysee.
more publieneetings/informational evenkdore hands on educational events for children of all agesi Cost
unknown Obstacle$ obtaining personnel to head continuing public outBatthshort and long terin
Public outreach needs to continue as implementafiamefoccur and as future scenarios begin to playisut
strategy will maintain public engagement as more information rethteatéohange and water resources
becomes available. Public engagement and advocating willing promote cooperation and acti

Encourage water providers to do comprehensive integrated water resource planning, geared toward
implementing the best practices at the higher customer participation levels to achieve state endorseme
of projects and financial assistance.

Gener&lomments/Concerns

Concern: Uneven consideration given to climate change impacts and adaptation measurdsy-basirbasin
basisBasin Roundtables need general direction from CWCB in order to do compréitegsatedtatewide
planning.

ConcernAvoid using the assumption that the water budget is stationary, mainly due to rapidly changing
activity, but also from climate change.

Move from@&ncouragio éncendby providing some assurance of financial assistanicgegtated plannin
requires more time and money, will need to incent or much more education to get small/medium provid
this on.

This need to happen across sectors in water, not just water providers.
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If we are on the right triaeke/vow would you aheilie thaate to lead in implementing these strategies and

State focus on IBCC/Basin Roundtables for implementation of water plan Wlgaidtie basins need is a
consistent way to incorporate climate change into basin implementaiornheladeal solution would be a set
decision support system frameworks ragdiable to each basin by tiages using common modeling
methodologies on projected impacts of climate changehsfdéirrange of forecasts for all of the RCPs.

Weneed a systematic, comprehensive approach to risk management arahigel@t@nning that will allow fo
consistent apples to apples comparison and use across fhieessit¢e should lead the Roundtables to do t

Build onexistingools; dof reinvent the wheel at ever locatldaving more standardized plan goals and
components will help.

Support water sharing agreements where feasible and cost effective.

General Comments/Concerns

Would this includévater bankirn@

Recognizing markfgrces now drive water reallocation from ag to municipal uses, structure voluntaryitral
where possibig@ to maintain agriculture and in all cases mitigate adverse impacts to rural communities.

As this question pertains to water rights, CO shogid &eamining potential drastic changes in how these ¢
managed and assignéhdange is inevitable and there is a growing movement toward equity.

Property rights must be respected as anything like this occurs.

Yes. Incentivize appliesdcs h avater ith the environment.

Landowners need more opportunity to leave water instream and protect it by priority date.

This has potential to protect more irrigated ag land and keep CO farmers and rbnsimsgdowever, |
dond see these agreenseas providing firm supply for M&I, who will still need to seek supply/reduce dem
elsewheraVatersharing agreements maytitical but are not a panacea.

If we are on the right triaete/ow would you specificaljalikedHeadnimplementing these strategies and poli

We need to be able to change the use of water rights to maintain the ability for that water to be used m
effectivelyExample: change water to municipal, but let ag use when not in a drought.

AND - let envirmment use water, tod/in/Win for Colorado that values recreation/aesthetics.

Explore options to increase reuse of fully consumable water.

General Comments/Concerns

Treatment of recycled water to ensure adequate water quality (e.g., removeatctssivan damage
vegetation)

Before considering reuse (potable orpwiable), communities should consider what the water will be uBec
it is to irrigate lawns, perhaps communities should reconsider and move to lawn replaeensEgms te a
lot of conservation capacity in many commudtiesver cost options should be considered before more
expensive options like reuse.

Lock into potable reuse and prioritize reuse as new supply development and planning
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Could reduce lawns in a neeaat, but need to protect the landscape in established areas simulttatedosly
see 10§ear old trees dying for lack of water.

If we are on the right triaeie/fvowowld you specifically likgehe ¢ead in implementing these spatigs® and

Larger systems/state could pool resources for more pilots; a more comprehensive examination of the r]
reuse should be conducted

Public messaging should likely start now as it seems to take many years for public acceptance.

Develop regutary policy addressing direct reuse of WWTP [waste water treatment plant] &fficiegnaytly
there is a vacuum in this area, hindering providers from moving forward in this area.

Incorporate Water Pl&recommendations and actions related to reuse

As climate change adaptation strategy, CWCB and the state needs to prioritize, encourage and suppot
infrastructure v. grey/concrete infrastructure (recognizing multiple benefits of storm water management
augmentation , systems flexibiitger quality, health and safety, flood mitigation)

Encourage opportunities for reservoir enlargement statewide (where feasible and cost effective) that cq
be used for municipal, agricultural, recreational and environmental purposes.

Gener&lomments/Concerns

Adapting to lower runoff and earlier melt will require additional storage projects.

Focus should be on reducing consumption per capita.

Need transparency on how decisions are made, who will receive benefits, and how those aseangdingent
greater good.

Honestevaluation of environmental impacts is criciphnsions can damage aquatic,dighwildlife habitat
and reduce recreational opportunities (e.g., Chatfield Reallocation.)

Evaluatdirm yieldof projects v.&tand envr o n me nt aependab®a £ t 5 mdsafe yietd lalsb) (
should be greater than zero (which was C of E determinationat&€Chatf : 06 d e p e n dn&ls]) Ehe
devilis in the details

Full evaluation of alternatives is a concern

Transparency/Public involvement

Is surface storage preferred over aquifer storagecandryThe latter reduces evaporative losses.

Full and efficient use of existing water supplies and reusable return flows before development of new d
projecs needs to be encouraged.

Expand or enhance existsigrage and delivery infrastructure before building new facilities inapetesies,
and expand watty better utilize existing diversion and storage capacities.

Recognize fundamental and endheroc inequities and adverse environmental consequences of new trar
diversions.

Improve use of existing water supply infrastructure by integrating systems and sharinghresowseisto
avoid unnecessary water diversions and duplicatiociitedda

Design and operate water diversion projects to leave adequate flows in rivers to support healthy ecosy
all future schematics, even if watailabilityliminishes in future as a result of climate change on other fact

State canupport projects and support permitting efforts in the NEPA process.
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Engage federal partners early in the planning process (prior to alternative development anthieMdtion).
help ensure more streamlined permit reviews and consideratiemorimental impacts and help ensure bes
environmental outcome.

If we are on the right tiaete/vovwowld you specifically likatehte sead in implementing these strategies and

Water Plan recognized the need for sto&gte shodlbegin to look for opportunities to help fund multi
objective projects especially thosélPP

Focus should be @cttual water yietibt necessarily storage. Storage has a cost! Evaporation.

The state should promote voluntary, smart principles fayestmd supply (infrastructure) projects, as a guic
assure resiliency of freshwater ecosystems and water supply reliability under climate change.

Best use of storage in climate change world majimengeof flows, not increased consumptive use.

Support improvements in Colorad® water infrastructure system by providing lovinterest loans and
grants, and encourage partnerships and resoursbaring with federal agencies.

General Comments/Concerns

Many small utilities are those who faceftieets of climate change fitafrastructure financing should focus f
on those systems least able to respond due to technical, managerial, or financial limitations.

Where large federal projects move forward, need to ensure transparency imaldaigiprocess

It is always about paying foii itoextremely importanofr r ur al 06

State should hageiteriafor involvement, such as firm yield, cost, environmental impacts, evaporation

Funding needs to be increased and climate change adaptatigrefitadaand priorities adopted by state ar|
federal funding programs and CWCB

Many systems are builtfQsyears ago (some 100 years or more) and are facing renewal or replatésrien
an opportunity to ensure new or better systenimpllements, ones that account for climate change effects

Water users should be moved to paying full cogisofadingthe water they use, not further subsidized.

If we are on the right triaeie/vow would you specificaljalikedHeadnimplementing these strategies and poli

Does CO or state revolving funds require a climate change component in the loan/grant application prc
not, consider (along with general managerial competency)

Require the loan applications to includeaté change in funding proposals

Double the funding currently appropriated to dept. of natural resources for watershed restoration and fl
mitigation projects

CWCB needs to add climate change adaptive management criteria to be used in devety@toativanaf all
CWCB grans and loan programs.

CWCB needs to increase and ensureiéomgsustainable funding for monitoring and administration ¢bISF
cover staff, equipment maintenance, new gages and program administration)

Educate and encourdgencing tools that require the upfront costs and ensure infrastructure improveme
projects pay for themselves (performance contracting, PACE, etc.)

Collaborate with EPA to utilize SRF
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Yet, both for oAffarm and deliveiynprovementsvith ag Farm Biluihding and advocacy are critical to ensure
to programs like NRCS that provide «sbsire support to farmers

If we are not on the right track what new strategies or policies would you suggest as the most pressing
areas for focus?

Evduate relative o s t / b e n e finfrastruotdre congpared ¢ortraditioimaktost, water quality implication
evaporation, et@ne subcategory would be consideration of promotion of beaver Babiat. dams slow the
water flow in the spring and normalize flomsummer and fal\lso provide a lot of sediment retentiorwhich
would be a major threat to existing water infrastructure.

Wa er 0demandd ne-edn$ ompateineedsidcatogicaloracoeation).

Ret hi nk adetessaribsegreatest@rop per drop but as the effective delivery of water to a livir]
In ag, this means healthy soil, biodiversity, and managing for the whole living/productivBreysttimg.wate
for ag and incentivizing conservation in all sectokewito resiliendéngage young farmers and ranchers in
this!

Encourage studies on historical water diversion records and how they fit into the overall water budget.

Infrastructure should restore/maintain health of aquatic ecosystems andihdlifisiand recreation depende
on themPlan for resiliency.

The stream health is not even mentionedihemhat share does it getshould ecosystem share be first?!

Do we want to maintain current conditions? If so we need to do what mother natgemdoes and build a
way to keep water high in the watersiesdsnowpack melearlier we need infrastructure to keep water higlh

Promote recognition of actual local climate -agdhilush landscapast realistic.

Encourage t he guad e omihlargeslavatopiseits and commercial areas. State can lea
rebate programs to make the switch or install newGusts.associated are rebatésxocreditsThis would be a
short term strategglthough it toughto get buyin with the recent wet weather we have had.

Conservation infrastructuggromote use of aquifer and gravesfuitageo reduce evaporative loss. Studies
needed to ID suitable sites both aquifers and gravebpits. for projects thase these strategies are needed
Fundingii perhaps some could be shifted from other priorities (e.g., enlargement of existing réestsaire
probably in line with other water supply strat€giesacle$ none that | know of; howevevolutionof
impacts of any increased storage will havethotomeighand honestly evaluated. This would be both a short
long term strategBy reducing evaporation it would result in water supply increases.

How to minimize storage loss dueltmatechangdi need more storage options and resources to assist
municipalities in implementing projeCissts are high and obstacles include getting approval. This would |
longer term strategy to store more water during droughts.

Water supply and demaideducatiorand conservation are critical for long term sustainability, especially
quickly growing populatioMechanisms: Educating the next generation to instill paradigms of conservati(
young Coloradan€osts areninimalfi time spend educating andeleping educational resources to be
distributedObstacles are mininfal need to figure out how to get information into classrodeng.cost
effective and important strategy in both slaod longterm; has minimal effect on other proposals/issues.
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Water Quality and Watershed Health

Identify climate change risks related to integrated water quality and water quantity management.

General Comments/Concerns

Need ongoing and flexible research to understand risks in a meaningful way

Need a systematipproach to risk management

Identifyfisabroadword c hange this to oquantify and asses

Need a synthesis of the science

Further incentivize options for existing water rights holders to leave some water in streams below facilif

Require climatenpacts be addressed to qualify for funding

States should develop a toolbox with the data, tools, processes for stakeholddegtbtasecognize there is
not a onesizefits-all approach

If we are on the right tiaete/ovwowld yapecifically likettite $0 lead in implementing these strategies and

Greater funding for @oradouniversities to explore the interface of treatment and policy

Work closely with Basin Roundtables on this identification and on integrgtialityobnd quantity

Investigate and use tools developed by Federal government to help identify and define risks

Work with regulators to modify existing water quality standards to factor in climatic change into
regulations.

Gener&omments/Concerns

How can regulations incorporate flexibility? What has worked? What authorities exist to incorporate clir
change?

Funding and authority to evaluate the potential for flexible and adaptive regulations

| dond@ understand what this meaexactlyi assuming this is not referring to potable water quality staidlar(
opening there was mention for somethingeoperaturebut Iin not aware of that standard except if industri
discharger§Vhat water quality standards are to be modifiba/lay?

This should be a high priority with a public process implemented by CDPHE and DNR jointly.

Need clear explanation of what this would mean.

If we are on the right tlaeie/howowld you specifically likatehe sead in implemibietsegstrategies and policieg

Right tracki implementing dialogue with various Federal agencies to discuss approaches

Explore options for adaptive ugfiors, similar to adaptive managemeni.identify thresholds where differer
regulatorgomponets might be invoked.flthis happens, then this is the regulatiod
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Collaborate across jurisdictions to protect and restore ecosystems associated with healthy watersheds

General Comments/Concerns

Wildfire how to collaborate across jurisdictimnsduce area and intensity?

Catalogue the players involved in each watershed

Collaboratavith feds, inviting fed players to assist during public involvement sessions.

Encourage and seek out state to state cooperation

Quantify water storage and carbtorage benefits of healthy soils and foster programs to implement

Promote a new level of collaboration across sectors within and between watersheds, including agricult
conservation, M&l, eaters, etc.

If we are on the right tiaete/vow woudd gpecifically likgateeto lead in implementing these strategies and

Right tracki public dialogue sessions like this one

Fund research on water needs of healthy watershed and aquatic ecosysternsr{samptive uses).
Incorporatghese needs into water planning.

Current climate state to state is improfiingeed to capitalize now

Promote more watershed wildfire mitigation glassate oMWyomings currently doing this

Fund and enhance stream and lake quantity and quality mooiting.

General Comments/Concerns

How to measure and monitor stream health? How this relates to stream management plans and how ¢
determining local long term plans

Stream management plans in Colorado Water Plan outline elements lo¢alifeam

Lots of literature/expertise on stream health components

Research/monitoring results should be incorporated into planning for infrastructure and water use.

If we are on the right triaete/ow would you specificaljalikedHeadnimplementing these strategies and poli

Fund the collection of basic scientific data and make available for analysis.

More funding for stream management plans.

Promote awareness/studies of how quality changes in times of drbiggihtiow.

Double funding currently appropriated for watershed restoration and flood mitigation projects (CWCB g

Increase and ensure ldegn sustainable funding provided for monitoring and administration of ISF (to cq
staff, new gages, equipment maintenamd program administration).

If we are not on the right track what new strategies or policies would you suggest as the most pressing
areas for focus?

Understand baseline current conditions andsonscription, watershég-watershed

Address the split between quantity and quality in the vegtehapproaches these issues

Who is involved in which watershed? Catalogue the players and activities

Encourage higher education on these topics
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Water qualiti It seems that solving wateatjty problems may be a case of tresyimptom®f the greater
problem ofcontinuougpopulation growthn otherwords, | would think that as the population increases, an
current policies or regulations will be rendered ineffective duentatipbationof stress placed on the
environmentin general and water quality in particular. Unfortunately the problem may be impossible in
current economic system, which requires continuous growth.

Overarching and/or Other Comments on the @lorado Climate Planii Water

Bring all interests to table to collaborate on an effective and efficient climate change adaptation strateg

You may want to avoid discussing water rights, but those discussions are inevitable and ultimately nee
howdecisions are made and why ongoing subsidies exist.

It is not clear how the strategies and policies of the individual section (i.e., water, ecosystems, etc.) reld
be comprehensive, interrelate to each other.

Need greater focus on groundwatanagement, which is typically used more during periods of drought

Could also include stormwater management component, either in emergency response (floods invarial
droughts) as well as more stormwater capture and storage

Communities need to besolved in decisions that affect them

For each of the strategies that the state does adopt, create a set of measurable objectives and specific
timeline.

Explicitly recognize in planning efforts that a lower carbon pollution futureessatisniate impacts to adapt

Set up resilient systems to extreme events rather than reacting when theyandatouple to lorterm
sustainability what we do today does not be redone tomorrow due ‘asiodieg

We are both commenting on, aadking, the original strategiésere should be a process step where the
strategies are revised w/ another chance to prioritize, or some other way to reconcile issues associatec
two steps at once.

The public generally doesn't understandentheir water comes from, how it got to them, or where it goes &
use, but these are foundational to developed sogietiesc o mmuni t i es respond t
opportunity to enhance our water systems and increase overall understandirejesfsystems and resource

As a climate scientist, |l &m undoubtedly encou
incorporated in policy. On the other hand, upon having conservations with people that are not convince
real, it sems that it can actually be dangerous during policy making. One example that is most obvious
flaw of collectively labelling anything associated with the earth system, such as air/water pollution and
oenvironment al 6 sepanatelye Irsusgect a lfgeamajority avik want regulation on pollutig
when grouping pollution with CC, all of the sudden many people could hesitate. Perhaps this relates to
comment that CC is not quite at the level of other concerns, giullagory level. | guess my message is that
seems best to be very specific when promoting
Climate Plan can be improved.

| am somewhat amazed by the language used by government offinigisvandment publications that leave
debate about the primary causes of global warming when there is a consensus in the scientific commu
drivers are anthropogenite idea that we don't know what the causes are helps fuel argumenekagginst
action If we don't honestly identify the causes, we won't have public support for making changes.

Need better coordination/integration among the individual strategies and policies (e.g., water, ag, ecos
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Role of ground water (yietdprage, etc.) needs more attention

Important elements:

1 Increased flexibility for landowners to leave wateramsand protect by priority

1 Financial and organizational support for letedlgyonservation and planning

1 Partner with NRCS and universitiesidvance soil health implementation and outreach to store wag
carbon, and illustrate quantitative benefits (somewhat davgred

1 Smilar to above, healthy riparian areas, wetlands, floodplains and watershedffectveostays to
increasavater storage, decrease the severity of extreme events, reduce streanmetearnzenatprove
water quality. ¥need to support related programs and the research and documentation needed
priorii ze t his ogreen infrastructure. o

This comment is not necessarily toward to that last session, but more so something to consider for a fu
| think it would be very useful to get into some specific examples of how climate changes could be fact
planning and operations et and what specific successes could occur when that happens versus wher
change is not planned for but ends up happening down the road. It might help people from different pe
learn more specifically how and when to start includinteatineege planning, different from what we do to(

Extreme Events and Preparedness

Promote and encourage drought preparedness through comprehensive drought planning and mitigatio
implementation.

General Comments/Concerns

Would be good to pobest practices/policies of utilities to share experiences and lessons learned.

While skill is low keep on your radar long lead climate and drought forecasting forhbtguafinly. skill will
improve in the future.

If we are on the right triaeteflawv would you specificallydite thdead in implementing these strategies and

Review policies re: ag transfer

Education of realities of the potential for longer and more severe droughts to other extreme events

Foster collaboration angentities witin each watershed, cooperate mgighbors, not compete

Dond build halfwayy, Longterm,solid infrastructure, bank stabilization, draisiatpizatiorio mitigate wildfire
counts

Engaging existing local netwdikdskoundtables;onservation districts, farmer/rancher organization$, dor
a bottomup approach that fits the local/basin level.

Drought gaming is a good approach for scenario analysis and stakeholder engagement

Continueto leverage CWCB drought planning tooldamtding to expand local level drought management p

State can lead through education and public outreach at multiplefiewelall levels of public, educate
childrenMake this future real to all so conservation and preparedness becormrefpriesideyondrecourse
more public meetings/informational eveltsre hands on educational events for children of all agesi Cost
unknownObstacle$ obtaining personnel to head continuing public outBatthshort and long terin
Public outreacheeds to continue as implementation of plans occur and as future scenarios begin Thigla
strategy will maintain public engagement as more information rethteatéohange and water resources
becomes available. Public engagement and adyadéitig promote cooperation and action.
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Assist local communities in building resilience through the development and implementation of regiona
and local resiliency plans.

General Comments/Concerns

(none)

If we are on the right tiaete/vovwowld you specifically likatehte sead in implementing these strategies and

Help local municipalities develop messaging on climate fth&owbox of resources

Develop consistent info/data for local municipalities to understand C@ lén@ismuch warming could we s¢
fi work from same set of H, M, C scenarios

Incorporate standardized language into local land use masteogdhiaseas need format/standards

Discourage building in floodplains to avoid losses in catastrophic floods

Actively promote collaboration among water user groups to encourage conservation

Prioritizeprotectingag land and ag water as essential to climate resilience (food security, intact rural eco
are equipped financially, socially, ecologic@llyo build resilience, biodiversity, soil health, carbon
sequestration, etc.)

Build onthe Coloradoresiliency framework developed bljoadoRes. and Rec office

Instead of a new plan for resiliency consider gaidamcn 0 ¢ 0 n n ethat gaudes pekileencain axigtiog
planning mechanisms, e.g., drought planning, hazard mitigation planning, climate adaptation and mitig
planning, land use plans etc.

Incorporate climate variability and change into longerm, statewide water planing efforts.

General Comments/Concerns

Yes, do thisBut need to understand how final decision points are established and build consensus on w
are chosen and what path to take.

Dondi let the perfect get in the way of the gtus@ existinghodeling to initiate discussions knowing that mo
results will change as theclimate dm® wai t or @formationt oper fect o

Incorporate climate change in SWSI 2016 supply and demand projections and analysis.

Provide guidance and resouroaglevanstakeholden® incorporate SWSI 2016 climate related info in statg
basinwide and local supply planning processes

Adapt and implement climate change criteria in all Basin Roundtable Basin Implementation Plans (BIP

Develop robustodeling and decisionaking tools (or enhance existing ones) to look at impacts of climat
changed ag, water right holders amdler different scenarios.

If we are on the right triaete/ow would you specificalialikedhead in implamgehese strategies and policie

Educatiom very important

Incorporate drought planning into local planning

Public relations, outreach that drought/water shortage is a recurring phenomenon in Colorado, not unu
long term lifestyle/infrasicture need to reflect the actual conditions.
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Support highresolution weather simulations of future clinfdte science is there.
This coull be accomplished by CWCB creating an integrated set of decision support systems for each ¢
RoundtableQuantify the 5 IBCC/CWCB scenarios across the full range of RCPs as part of the DSS.

Encourage (require?) municipalities to use drmgjbttant landscaping at all public facilities and dissemina
on effective xeriscaping

Healthysoilis essential to water policy and management and should be integrated into water plans, pro
funding, etc.

Make this an ongoing, sustained oakw info will emerge continuously and need flexibility to incorporate

Develop a toolbox of datapls, methods for users to pull froMe need consistent systems tie analysis to
planning, but there is nofmesbapproach/tool for this.

Application of climate change to existing tools that people are comfortable and fan@ienatglscenaris
state mod, etc.

Fund and enhance existing weather monitoring systems

General Comments/Concerns

Continue to fund stream gauge sites.

Need longerm, renewable funding stream for basiccdfiextionand dissemination for analysis to underlay
future decision8 without thedata andcience, correct, effective actions are not going to occur

High elevatioprecipitatiorgaugessuch as SNOTEL, are invaluableir value increases with record length.

Continue to fund lonterm monitoringFund organizations that collect data at high elevation sites.

Taki ng oendoarg hiterally) weather networks such as COAgMet are invaluable in landscape ir
(as of course, Ag also). The information needed (ETo, Etr, reference ET) is not very accessible to the &
personBetter, easier tools to use this inforomatire needed tall orderi | know from experience.

General comments: too narrow, not just weather butcoldad networks: river flows, snowpack, climate
modeling, water quality, etc. State can support seeking federal funding for monitoringcangd enhan

If we are on the right tlaeke/how would you specificaljalikedhead in implementing these strategies and

Identify information gaps s can efficiently increase the nurobsetations that will best inform changes in
water supply

Monitoringprovideghe data and basis for climate analyses. Honing/impnavimgrkprovides better
understanding of how mechanisms work and where efficiencies can be realized.

Include in this state cesthare support for efarm soil moistremonitoringand other efficiency technologies

We need to understand the conditions that stress the water systems so we can determine monitoring g
thresholds that will require action.

We need to know the monitoring priorities and neesle san demand when we go to D.C. or federal fundi
priority meetings.

Work with utilities and federal agencies to identify and address regulatory barriers to climate
preparedness and adaptation.

General Comments/Concerns

Help streamline NEPA
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Need b clarify that utilities means water in this context

Need greater transparency in decision making process

Assume a basfocused approach (like Colorado Water Plan) to develop specific basic objectives and de
responsibilities and roles

Streamlining shoutet reduce compliance with NEPA, CWA, etc. and should maintain/promote transpar
and extensive public involvement

Understand Federal regulations, constraints and work towards integrating variability/flexibility into regu
processes

Need to engaged Fed agencies (BRAg inception of projects rather than at the PDEIS stage

State needs to develop a statewide vulnerability assessment that evaluates comprehensivelattdf wate
impacts and criteria and used as requitedré@ria to regulatory requirements

If we are on the right tiaete/vow would you specificaljalikediead in implementing these strategies and

Reducing barriers to new storage

engage with USFS on Forest Plans

Help filter theFederal climate change priorities down to state actions

Be aware of CE® upcoming climate change guidance

State lean on building codes for minimum standards for efficiency

Comply fully with CWA 404 guidelines

Proactively leverage President Ol@&n@. 13693 mandates (related to federal coordination with state, log
tribal governmeft water management, drought, and climate resiliency planning) to ensure federal fundi
decisions/actions align with and support Colorado Water Plan and ElanaSee E.O 13693 sections 7(g)
10(b), (c)

If we are not on the right track vhat new strategies or policies would you suggest as the most pressing
areas for focus?

Do not forget floods!

Make sure to use COWARN (water auto respmtamrk?); could develop something similar for long term
responsev{ WARN which focuses on utilities sharing resource during emergencies)

Ensure watershdzhsed planning and continued stakeholder involvement

advance instream flow tools and landownebifiy to manage water

healthy soils and watershed can help avoid extreme events

Did not see specific reference to local climate adaptation/preparedness planning
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Identified Priorities

Water Supply/Infrastructure and
Demand

For eachcolumn/question, each participant will use dots to pick

1 strategy or policies for each question

Strategy or Policy Which of Which are | Which Which are | Which are
the the most would a priority | a priority
strategies | feasibde? have the in the in the long
or policies greatest short term?
in this impact? term?
category
are the
highest
priority
(based on
feasibility
and
impact)?

Promote and encourage water efficiel 9 10 6 9 10
and/or conservation at the local and

state agency level.

Encourage water providéosdo 9 0 2 3 6
comprehensive integrated water reso

planning, geared toward implementin

the best practices at the higher custol

participation levels to achieve state

endorsement of projects and financia

assistance.

Support water shariagreements wher 1 1 3 2 3
feasible and cost effective.

Explore options to increase reuse of f 3 3 0 4 0
consumable water.

Encourage opportunities for reservoir 8 1 6 5 6
enlargement statewide (where feasib|

and cost effective) that could be used

municipal, agricultural, recreational ai

environmental purposes.

Support improvements in Colorédo 0 2 2 2 1

water infrastructure system by providj
low-interest loans and grants, and
encourage partnerships and reseurce
sharing with federal agencies.
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Water Quality and Watershed Health

For each column/question, each participant will use dots to pick
one strategy or policies for each question

Strategy or Policy Which of Which are | Which Which are | Which are
the the most would a priority | a priority
strategies | feasible? | have the in the in the long
or policies greatest short term?
in this impact? term?
category
are the
highest
priority
(based on
feasibility
and
impact)?

Identify climate change risks related t 10 5 1 6 5
integrated wateuality and water

guantity management.

Work with regulators to modify existin 2 1 2 6 5
water quality standards to factor in

climatic change into regulations.

Collaborate across jurisdictions to 3 1 17 3 10
protect and restore ecosystems

associated with healthy watersheds

Fund and enhance stream and lake 8 8 3 6 4

quantity and quality monitoring.

Colorado Climate Plan Water Sector Meeting Surhi24(§8




Extreme Events and Preparedness

For each column/question, each participant will use dots to pick
one strategy or policies for each question

Strategy or Policy Which of Which are | Which Which are | Which are
the the most would a priority | a priority
strategies | feasible? have the in the in the long
or policies greatest short term?
in this impact? term?
category
are the
highest
priority
(based on
feasibility
and
impact)?

Promote and encourage drought 9 10 8 13 6
preparedness through comprehensivi

drought planning and mitigation

implementation.

Assist local communities in building 0 1 10 5 4
resilience through the development a

implementation of regional and local

resiliency plans.

Incorporate climate variability and 1 4 4 4 8
change into lonterm, statewide water

planning efforts.

Fundand enhance existing weather 1 11 0 5 3
monitoring systems.

Work with utilities and federal agencig 15 0 4 3 3

to identify and address regulatory
barriers to climate preparedness and
adaptation.
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Appendix C 8 Written Comments
Colorado SpringsuUtilities Letter and Attachments

Colorado Springs Utilities

It's how we're all connected

Memorandum

To: CWCB
From: Colorado Spring Utilities

Date: 2/18/2016
Re: Colorado Climate Plan: Water Quality and Water Supply

Chapter 2 of the recently released “Colorado Climate Plan” addresses “Water,” including
observations on “Water Supply,” Infrastructure,” and “Water Demands.” 1d. at pp. 7-10.
Cross reference is made to EPA’s “Climate Ready Utilities” publication and the impact of
changing temperature and flow conditions upon the ability to successfully comply, in the
future, with “fixed regulatory standards”. Id.at pp. 8-9. More specifically, it is observed
that “In some instances, .... the United States Environmental Protection Agency has the
ability to make modifications that will afford utilities more flexibility to adapt to climate
change, while in other instances increasing [lexibility would require changes to existing
law.” Id. at p.9. The state has therefore correctly identified a significant looming concern
which merits further consideration, i.c., whether the existing statutory and regulatory
regime cstablished under the CWA and the SDWA can, or cannot, accommodate a new
climate paradigm, with specific reference to future impacts on the construction and
operation of water supply facilities.

This issue is not new. EPA recognized it at the time of the issuance of its 2008 “National
Water Program Response to Climate Change” publication. However, in 2008, it simply
raised the question of whether, and il so how. the then current regulatory regime could
reach its goals under a modified climate regime. More recently, in its June, 2015 work
plan bearing the same title as the 2008 publication, EPA called for the incorporation of
climate change considerations into the section 404 permit program, including a directive
to “consider the effects of climate change change... when making significant degradation
determinations in the ...404 wetlands permitting and enforcement program.” Part D of
this 2015 work plan (Goal 12), entitled “Water Quality,” contained a number of strategic
actions of interest to water suppliers, including a call for the consideration of climate
change in the context of “water quality planning,” “NPDES permitting,” “the
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February 18, 2016

establishment of TMDLs,” the “protection of designated uses,” and the establishment of
“water quality criteria,” including in the context of “hydrologic condition.” One of the
Goal 12 program actions is identified as “A Headquarters/Regional tcam will review
issues related to climate change in Clean Water Act water quality criteria and standards
and identify possible options for addressing climate change in the context of the Water
Quality Standards Program.” See also: “U.S. EPA Climate Change Adaptation Plan,”
June, 2014. Thus, the appropriate questions have definitely been posed—what is lacking
is an in-depth discussion of potential solutions.

The Western Urban Water Coalition (WUWC), the Water Utilities Climate Alliance
(WUCA), as well as the National Water Resources Association (NWRA) and the
Association of Metropolitan Water Agencies (AMWA), have shown a significant interest
in this issue and have begun to explore on-the-ground examples of problems or potential
problems for both water suppliers and wastewater treatment facilities as a consequence of
climate variability. They have started to reach out to EPA HQ and the EPA Regional
offices for purposes of establishing a dialogue on points of regulatory friction and
potential remedies, including flexibility in regulatory interpretations and/or the adoption
of regulatory changes. See e.g., attached WUWC Regulatory Matrix. The state should
take advantage of the information developed as a consequence of these ongoing efforts
and consider how it may wish (o join in those efforts.

On a more local level, over the past several years, both Colorado Springs Ulilities and
Aurora Water, members of WUWC and NWRA, have been actively engaged in this
conversation. The two attached memorandum, though somewhat dated (for example,
since the date of preparation of the Q/Q document, SB 15-212 on stormwater was adopted
at the state level and EPA finalized its “WOTUS” rule, 80 FR 37054), provide a starting
point in understanding both the quality/quantity relationship and the potential impacts of
climate change on future regulatory compliance.

Colorado Springs Utilities offers these documents and observations for utilization by the
state in furtherance of this effort, and is willing to assist in advancing the discussion on
future response strategies. This would be accomplished in conjunction with the CWCB
and the WQCC. Thank you for your consideration of thesc comments.
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Water Supply Challenges
The Quality/Quantity Interface
(Background Information Summary)
{Prepared by Mark Pifher 7/12/13)
Introduction

On May 14, 2013, Governor Hickenlooper issued Executive Order D 1013-005. The Governor
directed the Colorado Water Conservation Board (CWCB) to develop a Colorado Water Plan,
and to work with other state agencies, including the Water Quality Control Division (wQcCb)
and Water Quality Control Commission (WQCC) in the completion of that Plan. In addition, the
CWCB was directed to assemble ad-hoc panels of Coloradans and inter-agency working groups
to acquire additional input and develop recommendations on specific topics. One such topic
would be the inter-relationship between water quality and water quantity in the context of
meeting state consumptive and non-consumptive water demands.

Representatives of the State Engineer’s Office, the CWCB, the WQCC, the waQcCD, Park and
Wildlife and the Department of Agriculture have been meeting on a quarterly basis for several
years to discuss quality/quantity issues. These meetings began, at least in part, to meet the
statutory directive in CRS 25-8-104(2)(d) which provides that “the commission and division shall
consult with the state engineer and the water conservation board or their designees before
making any decision or adopting any rule or policy which has the potential to cause material
injury to water rights.” This committee may serve as an inter-agency working group on the
topic of water quality/water quantity, but the Executive Order also contemplates an ad-hoc
panel, which could include representatives from the water provider, discharger and
environmental/recreational communities, as well as federal government agencies, including the
Forest Service and Bureau of Reclamation.

The CWCB would need to define the particular mission, goals and objectives of such an ad-hoc
panel. A starting point may be agreement upon a list of key questions to be answered, such as:

¢ Where are there potential conflicts between quality and quantity in the development
and use of water resources, and how can these conflicts be minimized or eliminated?

e Are there technical, economic, or other synergies between the identified means to meet
quality and quantity objectives, such that water quality and supply goals can be
simultaneously addressed?
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e s there flexibility in the existing Clean Water Act (CWA) and Safe Drinking Water Act
(SDWA) programs that can be utilized to advance identified water supply objectives, be
they consumptive or non-consumptive?

e s there flexibility in the administration of the prior appropriation system that can be
utilized to advance identified water quality objectives? Is more flexibility needed?

e Are there any legislative or regulatory reforms needed to simultaneously meet CWA and
SDWA objectives, while advancing water supply solutions?

This paper describes some of the currently recognized relationships between quality and
quantity decision making as reflected in the statutes, regulations and case law. It is designed to
be a common starting point for the discussions to follow.

Quality/Quantity Relationships

1. Federal Clean Water Act: The CWA is directed towards protecting the “in-stream”
quality of our nation’s waterways. Section 101(g) of the CWA states, in part, “that the
authority of each state to allocate quantities of water within its jurisdiction shall not be
superseded, abrogated or otherwise impaired by this Act.” Further, “nothing in this Act

shall be construed to supersede or abrogate rights to quantities of water which have
been established by any State.” In addition, section 510(2) of the Act provides that
nothing in the Act shall “be construed as impairing or in any way affecting any right or
jurisdiction of the States with respect to the waters...of such States.” In discussing these
two sections, the U.S. Supreme Court has noted that:

“Sections 101(g) and 510(2) preserve the authority of each State to allocate
water quantity as between users; they do not limit the scope of water poliution
controls that may be imposed on users who have obtained, pursuant to state
law, a water allocation.” PUD No. 1 v. Washington Dept. of Ecology, 511 U.S. at
720 (1994). Cf: South Florida Water Management v. Miccosukee Tribe, 541 U.S.
at 108 (1994) (raising cost of water delivery to prohibitive levels may violate
section 101(g))-

2. State Water Quality Control Act: The Colorado water quality control statutes provide
that:

“No provision of this article shall be interpreted so as to supersede, abrogate, or
impair rights to divert water and apply water to beneficial uses in accordance
with the provisions of sections 5 and 6 of article XVI of the constitution of the
state of Colorado, compacts entered into by the state of Colorado, or the
provisions of articles 80 to 93 of title 37, C.R.S., or Colorado court determinations
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with respect to the determination and administration of water rights.” CRS 25-8-
104(1).

Pursuant to CRS 25-8-205, the WQCC can adopt “control regulations” for specified water
bodies, and has exercised such authority for specific reservoirs, e.g., Dillon Reservoir and
Cherry Creek Reservoir. This same statutory provision bestows authority upon the
Commission over “reuse of reclaimed domestic wastewater” and “gray water”.

In addressing the nexus between water quality and water quantity, the state Supreme
Court stated that:

“Water quality regulation that affects water rights without causing material
injury or impairment is not necessarily prohibited. However, section 25-8-104(1)
serves notice that despite the importance of water quality regulation, the
legistature’s primary emphasis in enacting this scheme is to maximize beneficial
use and to minimize barriers to further beneficial appropriation.” Thornton v.
Bijou Irrigation, 926 P.2d at 92 (Colo. 1996).

The Thornton court noted that there is no recourse for alleged water quality injuries
associated with the depletive effects of diversions, for to afford one would result in the
creation of a “private in stream flow right.” Id. at 93. Rather, the current “legislative
water quality scheme is not designed to protect against quality impacts unrelated to
discharges....” Id. Under Colorado law, water quality goals cannot be achieved by
limiting diversions.

3. Safe Drinking Water Act (SDWA) requirements: The federal SDWA is dedicated to

protecting water quality “at the tap”. Its rules govern public water systems based upon
maximum contaminant levels {(MCLs) and maximum contaminant level goals (MCLGs)
for a variety of parameters. The SDWA also contains certain technology based
treatment requirements. In general, the WQCC simply adopts standards established by
EPA. The nexus of the SDWA to water supply decisions lies primarily in source water
protection, preserving the “treatability”, in a cost effective manner, of the raw water
supply source, be it surface water or ground water. See e.g., new nutrients rule to
protect direct use water supply {DUWS) reservoirs. Section 31.17 (According to Inside
EPA, June 3, 2013, an EPA-state workgroup is currently crafting a series of
recommendations identifying which tools from the CWA and SDWA would be best
suited for advancing source water protection goals). Issues arise between upstream
municipal and industrial CWA dischargers and downstream SDWA water suppliers, with
policy questions, both technical and economic, surrounding the most appropriate point
of treatment, i.e., at the point of discharge or the point of use. Finally, water suppliers
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may be required to respond to potential CWA and/or SDWA standards for contaminants
of emerging concern, such as pharmaceuticals, endocrine disruptors, and personal care
products.

4. Federal regulations: In addition to those federal regulations adopted to implement
specific statutory provisions related to quality/quantity issues, such as the
establishment of water quality standards and the development of total maximum daily
loads (TMDLs), additional provisions are worthy of note. First, 40 CFR 131.10(a)
provides that “in no case shall a State adopt waste transport or waste assimilation as a
designated use for any waters of the United States.” Thus, “dilution” cannot be a
designated use of waters flowing through a given river reach. Allowing it to be used in
this manner would have precluded its use for traditional beneficial purposes. Second,
40 CFR 131.10(g) (4) indicates that a use, such as aquatic life, can be removed from a
segment (assuming it is not an existing use) in certain circumstances, including where
“dams, diversions or other types of hydrologic modifications preclude the attainment of
the use, and it is not feasible to restore the water body to its original condition or to
operate such maodification in a way that would result in the attainment of the use.”

5. State regulations: Certain state regulations that bear upon the quality/quantity
relationship can be found in Department of Natural Resources (DNR) promulgations and
the rules adopted by the WQCC. A number of references in regulations adopted by the
WQCC and accompanying Basis and Purpose Statements highlight the need to abide by
CRS 25-8-104. For example, section 31.45 of the regulations acknowledges that the
exercise of water rights may constitute irreversible man-induced changes to stream
temperatures that warrant the adoption of site specific temperature standards.

With respect to DNR, the State Engineer has adopted regulations governing the
“quality” of the substitute water supply used in exchanges and substitute water supply
plans. 2CCR 402-8, rule 6.5, states that in determining the acceptability of the quality of
the substitute supply any standards or classifications adopted by the WQCC “shall be
considered in determining water requirements of senior appropriators.....For example, if
the senior beneficial use is agricultural in nature, then the appropriate standards for
agricultural use may be applied....” Rule 6.5.2. The SEO regulations apply a
presumption of acceptability to waters discharged in compliance with a WQCD permit
or to waters treated in accordance with the Safe Drinking Water Act. Rule 6.5.6. In the
2011 Division of Water Resources memo entitled “Administrative Approach for Storm
Water Management,” the Division indicates that storm flows can be held in detention
facilities without running afoul of the no injury (to water rights) rule so long as they are
released within 72 hours of the end of a precipitation event.

Colorado Climate Plan Water Sector Meeting Suhi®2§8



6. Additional Q/Q Examples: There are other examples in the statutory/regulatory regime
where quality and quantity intersect, such that water quality laws may impact the ability
to develop water supplies, or water supply projects may have water quality impacts.

e Section 401 Certifications: If the construction of a proposed water supply project,
such as a new reservoir or pipeline, requires a federal license or permit, e.g., a
section 404 dredge and fill permit from the Corps of Engineers or a FERC license for
hydro generation, the federal permitting authority must secure from the state water
quality agency a certification that the construction and operation of the project will
meet all applicable state water quality requirements. The certification may contain
water quality protective “conditions” which, in turn, become a part of the federal
approval. Recent Colorado examples of water supply projects requiring such
certifications include Colorado Springs’ Southern Delivery System, Denver Water’s
Moffat Project, and the Northern District’s Windy Gap Firming and NISP Projects.
The Water Quality Control Division has found it necessary to supplement the
number of staff working upon such certifications.

e Section 303 Water Quality Standards: Water quality standards for streams and
lakes, including reservairs, are adopted under the authority of section 303 of the
federal CWA, and can come in the form of numeric criteria, such as .01ug/l Zn, or
narrative standards, such as “no toxics in toxic amounts.” “Biological criteria”, which
measure the health of the aquatic ecosystem, including fish and macro
invertebrates, can also be adopted. The standards program also encompasses both
(i) “antidegradation” reviews, e.g., prohibition against significant degradation in
existing water quality absent a demonstration that the project represents important
economic and social development (and, in any event, the underlying standards shall
continue to be met); and (ii) designated uses, i.e., the need to maintain the
underlying designated use, e.g., aquatic life, regardless of the “measured” chemical
quality of the water.

The construction and/or operation of a water project could certainly impact the
above standards. For example, the removal, i.e., diversion, of water from a stream
could elevate stream temperatures beyond the temperature criteria, while a
temporary dewatering of a stream in the exercise of water rights could foreclose the
aquatic life use of the stream. An example of an applicable “antidegradation”
review would be when a river segment has been identified as “outstanding waters”
by the WQCC. This would preclude any measureable change in water quality within
the segment, including those associated with upstream diversions or storage that
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causes a reduction in “dilution” flows, and hence an increase in pollutant
concentrations.

Water Transfers Rule: In late 2008, EPA promulgated what is known as the “water
transfers rule”, 40 CFR 122.3(i), clarifying that water can be moved from one water
body to another, e.g., a transbasin diversion, through a variety of conveyance
facilities, such as ditches, pipelines and tunnels, without the need for an NPDES
point source discharge permit, so long as there is no intervening industrial,
municipal or commercial use of the water. The rule was promulgated in response to
several court decisions, e.g., a Second Circuit determination that NYC needed such a
permit to run water through a tunnel from the Catskill Mountains to the basin of
ultimate use. The rule has been challenged in several court cases. Should the rule
be struck down, many water providers might be unable to continue essential
movement of water from its source to its place of use.

Total Maximum Daily Loads (TMDLs): Under section 303(d) of the federal Act, ifa
water body is not in compliance with water quality standards it must be listed as
impaired (303(d) list), and allowable pollutant loadings must be allocated between
point sources and nonpoint sources in order to achieve the standard. To the extent
hydrologic modifications, e.g., dams and diversions, are considered nonpoint
sources of pollution, and receive an allocation, it may be extremely difficult to meet
such a requirement, e.g., through treatment. The only realistic remedy may result in
a loss of yield. For example, alleviating a temperature exceedance may require
leaving flow in the stream.

impacts of Climate Change: Climate variability, accompanied by more frequent and
severe droughts, higher average temperatures and more intense rainfall events with
accompanying run-off may lead to less water yield and increased water demand.
This may also result in environmental degradation, including poorer water quality, as
a consequence of increased pollutant loadings associated with run-off, increased
groundwater discharge to surface waters, higher water temperatures and less flow
for fish and other aquatic life. Lower flow levels can also cause a tightening of
effluent limitations on wastewater plant discharges, with a concomitant increase in
treatment costs, since such limits are often times calculated based on historic low
flow (ditution) conditions. This could, in turn, lead to the increased use of “zero
discharge” treatment options, depriving the stream of “return flows”. Increasing
climate variability might also complicate water rights administration with regard to
the requirement that junior appropriators are entitled to the conditions on the
stream that existed at the time of their appropriation.
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Reuse Regulations: In an attempt to close the water supply gap, entities often look
to “reuse” opportunities, such as those available under Colorado water law for

transbasin diversions, i.e., the right to re-divert and reuse the return flows to
extinction. This concept of reuse is reflected in “purple pipe” systems, where
wastewater is treated to standards suitable for certain nonpotable uses, such as
irrigation and industrial uses. “Direct reuse”, i.e., treating and purifying effluent to
the point of reintroduction into the potable water system, may be more common in
the not too distant future as treatment techniques improve and public objections
wane, but it is not currently permissible in Colorado. Any reuse has a nexus with
water quality regulation, which defines the level of treatment necessary for both the
discharge back to the stream prior to re-diversion and for the ultimate intended use.
The effects of the treatment for reuse, e.g., reverse osmosis and associated brine
disposal, create their own issues that influence the economic and environmental
suitability of reuse flows as a water supply.

Definition of “Waters of the U.S.”: Ever since the U.S. Supreme Court issued the
SWANCC and Rapanos decisions, regulatory, legislative and judicial activity has
sought to define the scope of federal jurisdiction under the CWA, as reflected in the
statutory phrase “waters of the U.S.” Draft EPA/Corps guidance on the topic was
issued for public comment last summer. The guidance has not been finalized to date,
and may be replaced by a rule. The broader the interpretation of “water of the
U.S.”, the more likely that planned water supply projects, including reservoirs and
pipelines, will trigger CWA permit requirements and, more importantly, costly and
time consuming reviews under the National Environmental Policy Act {NEPA), as well
as state 401 certification requirements.

Use Designations: Individual segments of Colorado waterways are classified
according to identified designated uses, including domestic water supply, aquatic
life, agriculture and recreation. Each of these uses, in turn, has an accompanying set
of protective water quality criteria. Thus, as both consumptive and non-
consumptive water uses are identified, the associated water quality criteria will need
to be met.

Section 402 Point Source Discharge Permits: Section 402 of the CWA prohibits point
sources from discharging to waters of the U.S. without a discharge permit. Colorado
is a “delegated” state, i.e., it has been given primary authority to administer the
permit program within Colorado. The permit program can bear upon water supply
options in a number of ways, including: (a) the need to protect, through the
imposition of effluent limits, downstream water uses; (b) the use of treated effluent
as a source of reuse water; (c) the use of effluent as a means to meet non-
consumptive aquatic life or recreational uses, especially in effluent dominated or
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